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Regulating Electric Transmission Lines
in California-Insulation from
Aesthetic Shock?
By JON H. KOUBA*

THE recent controversy involving the construction of a 230-kilovolt (kv) electric power transmission line through Briones Regional
Park and Reservoir' is indicative of growing public concern over the
location of electric transmission lines and their effect on the landscape.2

Such concern has arisen not only in California but across the nation.

The great increase projected for electricity demands in the future-it is

estimated that the amount of electricity consumed today will quadruple by 19904-will surely aggravate transmission line locaticn problems until the underground transmission of electricity becomes commonplace.
L Jurisdiction of the Public Utilities Commission
In California, questions involving the location of proposed transmission lines and their aesthetic impact are resolved before the Cali-

fornia Public Utilities Commission.4

Article XII, section 23 of the

* B.A., 1962, J.D., 1965, University of Michigan; graduate study, Instituto de
Derecho Comparado, Universidad Nacional Aut6noma de M6xico, 1966; Member,
American Bar Association, California Bar Association, San Francisco Bar Association.
1. P.IL Angell, Cal. P.U.C. Case No. 8929; Sierra Club, Cal. P.U.C. Case No.
8952 (1969), consolidated for hearings resulting in Dec. No. 76883 (Mar. 3, 1970)
(petition for writ of review denied without opinion), sub nom. Sierra Club v. Public
Util. Comm'n, No. 22746 (San Francisco, June 17, 1970).
Each public utilities case is assigned a number and every decision concerning the
case is designated by a separate number. The commission's decisions are available
only in mimeographed form from the commission. The commission's decisions do not
appear in the California Public Utilities Commission Reporter until approximately
2 years after they are decided.
2. See, e.g., Scenic Hudson Preservation Conf. v. FPC, 354 F.2d 608 (2d Cir.
1965); Coos County Sheep Co. v. United States, 331 F.2d 456 (9th Cir. 1964);
Boston Edison Co. v. Board of Selectmen, 355 Mass. 79, 242 N.E.2d 868 (1968);
White Mountain Power Co. v. Whitaker, 106 N.H. 436, 213 A.2d 800 (1965).
3. Cook, Capabilities of Electric Utilities to Fulfill Future Needs, Pun. U=.
FoRTmGrrLY Vol. 86 at 17, 18 (July 16, 1970).
4. See text accompanying notes 11-49 infra. CAL. CONST., art. XII, § 22
[587]
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state constitution provides:
Every private corporation . . . owning, operating, managing,
or controlling any . . . pipeline, plant or equipment within this
State . . . for the production, generation, transmission, delivery or
furnishing of heat, light, water or power . . either directly or indirectly, to or for the public . . is hereby declared to be a public
utility subject to such control and regulation by the [Public Utilities] Commission as may be provided by the Legislature ...
The [Public Utilities] Commission shall have and exercise such
power and jurisdiction to supervise and regulate public utilities, in
the State of California, and to fix the rates to be charged for commodities furnished, or services rendered by public utilities as shall
be conferred upon it by the Legislature, and the right of the Legislature to confer powers upon the [Public Utilities] Commission respecting public utilities is hereby declared to be plenary and to be
unlimited by any provision of this Constitution.
The statutes which specifically define the ways in which the Public
Utilities Commission may regulate electrical utility companies and
their facilities are found in the California Public Utilities Code. The
authority and practice of the commission with regard to aesthetic questions are best seen by outlining the procedural steps that must be taken
by those who object to the proposed location of specific lines.
II.
A.

Proceedings Before the Commission

The Informal Complaint

Those seeking to oppose the erection of transmission lines and
towers by utility companies may initially do so simply by writing the
commission and making their objections known. The commission's
staff will designate such a protest as an informal complaint, assign it a
number, and if the matter is pursued by the protestants, attempt to resolve the dispute by informally meeting with all interested parties, who
are given notice thereof by letter from the commission.5 Members of
the commission's staff will be present at this meeting to mediate the
dispute and to inquire whether a solution can be found which will satisfy
all the parties. While the matter has the status of only an informal complaint the commissioners themselves do not participate in the proceedings and the commission makes no independent determination of what
it construes to be public convenience and necessity.
provides for the establishment of the Public Utilities Commission, formerly known as
the Railroad Commission.
5. No procedure is prescribed by statute or by commission rules for an informal
complaint, which is handled according to internal commission administrative custom and may be initiated by contacting the offices of the commission in San Francisco or Los Angeles.
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B. The Formal Complaint
1.

Standing

If the matter cannot be satisfactorily resolved at the informal meeting, protestants must file a formal complaint if they wish the commission
to take jurisdiction and make its own determination." It should be
noted that one is not required to avail himself of the informal complaint
procedure but may begin directly with a formal complaint. 7 The informal complaint proceeding should not be overlooked, however, as it
may result in a satisfactory resolution of the dispute. Even if it does
not, it will at least acquaint the protestants with the facts surrounding
the construction and operation of the proposed transmission line and
thus aid in filing a formal complaint.
Section 1702 of the Public Utilities Code enables
the commission of its own motion or. ..any corporation or person,
chamber of commerce, board of trade, labor organization, or any
civic, commercial, mercantile, trpffic, agricultural, or manufacturing association or organization, or any body politic or municipal corporation, by written petition or complaint, . . . [to set] forth any
act or thing done or omitted to be done by any public utility. . . in
violation or claimed to be in violation, of any provision of law or of
any order or rule of the commission.
Rule 9 of the Rules of Practice and Procedure s of the Public Utilities
Commission almost identically restates section 1702. The statutes and
rules of procedure, therefore, are liberal as to standing. Any citizen or
organization, incorporated or not, has standing to file a complaint.
Statutory Authority for RaisingAesthetic Objections
A complaint which raises aesthetic objections to the location of
transmission lines should be based upon Public Utilities Code sections
451, 701, 761, 762, 768 and 770.1 These sections clearly give the
2.

6. CAL. PuB. UTUM. CODE § 1702.
7. Id.
8. Order Revising Rules of Practice and Procedure (effective July 14, 1967), Cal.
P.U.C. Cases No. 4924 & 7234, Dec. No. 72329 (1967) [hereinafter cited as Rules of
Practice and Procedure]. Such Rules of Practice and Procedure also set forth essential
information for form, signing and verification, number of copies to be filed and service.
9. Section 451: "Every public utility shall furnish and maintain such adequate,
efficient, just, and reasonable service, instrumentalites, equipment, and facilities as
are necessary to promote the safety, health, comfort, and convenience of its patrons, employees, and the public."
Section 701: "The commission may supervise and regulate every public utility in
the State and may do all things, whether specifically designated in this part or in addition thereto, which are necessary and convenient in the exercise of such power and
jurisdiction."
Section 761: "Whenever the commission, after a hearing, finds that the rules,
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commission authority to require that utility fixtures not be unreasonable, unsafe or improper and that they conform to public convenience
and necessity. While the language of the statutes does not expressly
mention aesthetic objections, it is clear that the commission construes
its jurisdiction and authority to extend to the consideration of aesthetic
objections. 10 Those who raise such objections need not fear dismissal
of their complaint for failure to state allegations upon which the commission may grant relief.
3.

Commission Decisions Recognizing the Legitimacy of Aesthetic
Questions
a)

Ligda v. P.G.& E.

Any doubt about the commission's statutory authority to consider
practices, equipment, appliances, facilities, or service of any public utility, or the
methods of manufacture, distribution, transmission, storage, or supply employed by it,
are unjust, unreasonable, unsafe, improper, inadequate, or insufficient, the commission
shall determine and, by order or rule fix the rules, practices, equipment, appliances,
facilities, service, or methods to be observed, furnished, constructed, enforced, or
employed. The commission shall prescribe rules for the performance of any service
or the furnishing of any commodity of the character furnished or supplied by any
public utility, and, on proper demand and tender of rate, such public utility shall furnish such commodity or render such service within the time and upon the conditions
provided in such rules."
Section 762: "Whenever the commission, after a hearing, finds that additions,
extensions, repairs, or improvements to, or changes in, the existing plant, equipment,
apparatus, facilities, or other physical property of any public utility or of any two or
more public utilities ought reasonably to be made, or that new structures should be
erected, to promote the security or convenience of its employees or the public, or in
any other way to secure adequate service or facilities, the commission shall make and
serve an order directing that such additions, extensions, repairs, improvements, or
changes be made or such structures be erected in the manner and within the time
specified in the order. If the commission orders the erection of a new structure, it
may also fix the site thereof. . ....
Section 768: "The commission may, after a hearing, by general or special orders,
rules, or otherwise, require every public utility to construct, maintain, and operate its
line, plant, system, equipment, apparatus, tracks, and premises in such manner as to
promote and safeguard the health and safety of its employees, passengers, customers,
and the public ....
Section 770: "The commission may after hearing:
(a) Ascertain and fix just and reasonable standards, classifications, regulations,
practices, measurements, or service to be furnished, imposed, observed, and followed
by all electrical, gas, water, and heat corpoations.
(b) Ascertain and fix adequate and serviceable standards for the measurement
of quantity, quality, pressure, initial voltage, or other condition pertaining to the supply
of the product, commodity, or service furnished or rendered by any such public
utility."
10. See text accompanying notes 11-49 infra.
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aesthetic objections was resolved by its decision in M. Ligda."1 In that
case 30 persons who owned or resided on lands in Santa Clara and San
Mateo Counties filed a complaint with the commission objecting to the
transmission line which Pacific Gas and Electric Company (P.G.& E.)
proposed to construct from its Monta Vista substation in Santa Clara
County to the proposed Jefferson substation in San Mateo County. The
complaint alleged that the proposed line, approximately 20 miles in
length, would traverse "some of the most scenic areas of the foothills of
the San Francisco Peninsula, and [parallel], for a considerable distance,
the topographical crest of the Coast Range known as 'the Skyline.
; . ." 12 Pursuant to a request of the complainants, the commission issued an order temporarily restraining the construction of the transmission line until the matter could be heard. From the outset complainants' counsel indicated that their case was based upon questions of
aesthetics. P.G.& E.'s counsel conceded that the commission "should
properly be concerned with the broad questions of aesthetics in adjudging public convenience and necessity."13 The commission, while failing to grant the relief prayed for, nevertheless acknowledged its authority to resolve questions of aesthetics and the location of utility facilities:
It is clear, particularly in a state such as California where unplanned suburban expansion coupled with our population explosion
citiattractions,
of our
may quickly result in a depletion
desire tothemainin their
vocalscenic
zenry must becom ee oand more
tain the native landscape. [Citations onittedl The ever-growing
green
for public
and more Californians
space
shouldof be
acknowledged
by California
more
expressed desire
and oftconservation
utilities in their planning. Particularly is this so in view of the fact
that the people of California have conferred upon utilities the
not few
the
eminent domain.
power
planningof commission
for the However,
utilities ofthis
the Commission
State. Thereis are
lines
transmission
the establishment
where does
in California
areas
and other
utility facilities
not invoke theofdispleasure
of some
persons. If the utility's choice of route or location for its facilities
not
will even
aesthetics-the
terms onof aesthetics
is
reasonable--in
substitute
its judgment
for thatCommission
of the utility,
though there are other reasonable choices. The Commission
public convenin solely
adjudging
jurisdiction
onlynecessity
interpose
should
ience and
in its
matters
relating
to aesthetics
where
the proposed action of a utility is of the type which would shock the
conscience of the community as a whole. 14
11.

61 Cal. P.U.C. 1 (1963).

12.
13.
14.

Id.
id. at 4.
d. at 5 (emphasis added).
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b) Town of Woodside
Almost two years after the Ligda case the commission decided
Town of Woodside, 5 perhaps the best-known California utility line location case. In that case Woodside, 33 named individuals and the
County of San Mateo' sought for aesthetic reasons to compel underground rather than overhead construction of the 220-kv transmission
line designed to serve the Stanford Linear Accelerator Center (SLAC)
to be operated by the United States Atomic Energy Commission (AEC).
One basis of the Public Utility Commission's decision concerned
questions of jurisdiction. P.G.& E. was originally to construct, own
and operate the transmission line to supply the center with power. The
AEC, however, subsequently decided to condemn the right-of-way directly and to have the line constructed by P.G.& E. under contract.
The United States filed condemnation actions in the federal district
court on behalf of the AEC. Woodside appeared and moved their dismissal on the ground that its local ordinance 1 7 prohibited construction
of overhead transmission lines within its municipal boundaries. Section 2018 of title 42 of the United States Code,' Woodside argued,
made the AEC subject to the local ordinance. The district court denied
Woodside's motion and granted summary judgment for condemnation; its ruling, however, was reversed on appeal.'" Subsequently Congress amended the code 20 to exempt the AEC from local ordinances,
and the transmission lines in controversy were constructed. One reason, therefore, that the California Public Utilities Commission declined
to exercise its regulatory authority, either before or after the amendment of the code, was because it acknowledged the federal courts to be
"the primary expositors of the meaning of federal statutes. ' 21
A second jurisdictional issue raised in the Woodside case was
15. 64 Cal. P.U.C. 51 (1965).
16. The County of San Mateo was not an original complainant in the case.
Its petition of intervention in behalf of the complainants, pursuant to Rule 53 of the
Rules of Practice and Procedure of the Commission, was granted. See note 8 supra.
17.

WOODSIoE,

CAL.

ORDINANCE No. 1964-44 (Mar. 9, 1964).

18. At the time Woodside originally made that argument, 42 U.S.C. § 2018
(1964) read: "Nothing in this chapter shall be construed to affect the authority or
regulations of any Federal, State, or local agency with respect to the generation, sale
or transmission of electric power."
19. Maun v. United States, 347 F.2d 970 (9th Cir. 1965).
20. The amendment deleted the final period of 42 U.S.C. § 2018 (Supp. IV
1969) quoted in note 18 supra and added: "produced through the use of nuclear facilities licensed by the Commission: Provided, That this section shall not be deemed
to confer upon any Federal, State or local agency any authority to regulate, control, or
restrict any activities of the Commission."
21. Town of Woodside, 64 Cal. P.U.C. 51, 53 (1965).
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whether Public Utilities Code sections 701, 761, 762, and 768 could
be applied to regulate the construction of transmission facilities by nonutilities (AEC) who were customers of regulated public utilities
(P.G.& E.). These code sections were relied upon by complainants
as the basis upon which the commission could regulate the construction
of transmission lines for aesthetic reasons. The commission held that
the code sections indicated on their face that they did not attempt to
authority to regulate the construction of
confer upon the commission
22
non-utilities.
by
facilities
As an alternative basis for the decision, the commission assumed
arguendo that the aforementioned code sections conferred upon the
commission authority to regulate the construction of facilities by nonutilities; the commission then stated that the aesthetic objections raised
by complainants did not merit the large additional expenditures which
undergrounding of the transmission line in question would have required. 3 While the commission held that the complaining parties in
Woodside were not entitled to any relief, the decision did imply that
aesthetic objections could be the subject of a valid complaint under the
applicable code sections, as long as the complaint were brought against
public utility companies.
c)

Duncan v. P.G.& E.

Shortly after the Woodside case, the commission decided R.W.E.
Duncan.2 4 Duncan involved a complaint by 92 parties, supported by 35
intervenors, which alleged that defendant's planned construction of a
500-kv electric transmission line across rice-farming areas in five northern California counties would unduly interfere with the agricultural
pursuits of the complainants. Farming operations for rice production depend heavily upon aerial crop treatments, and it was alleged that the
proposed transmission line would constitute a safety hazard to the aircraft. The commission held that it would not be possible to avoid interference with some rice-farming operations in the area in question,
no matter where the line was located. The commission further found
that the line would not create any undue hazard to the public, including aircraft operators, and would not unduly interfere with the agricultural pursuits of complainants. To the extent that the effects of the
line did amount to a taking of property, the commission found that
damages attendant thereupon were a matter for the courts to deter22. Id. at 55.
23. Id. at 61.
24. 64 Cal. P.U.C. 788 (1965).
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mine.2 5 In objecting to the proposed line, complainants did not raise
the question of aesthetics as such.
In a dissenting opinion, however, Commissioner William M. Bennett stated that he could not vote with the majority in the case because
he felt that the commission, by failing to conduct its own independent
investigation of the matter, ignored its ". . . clear obligation as I view
the phrase, 'public convenience and necessity' to concern itself with
public utility planning and its effect upon the landscape of California,
the environment, and the citizens who will be affected thereby." 26
Commissioner Bennett's dissent indicated that he thought the commission could and should concern itself with aesthetic questions on its
own initiative.
d) Commission-InitiatedInvestigationsand Orders
More recently the commission has in fact acted upon its own
initiative to promote the undergrounding of electric distribution 27 and
communication facilities for aesthetic reasons. As was stated in Decision No. 73078:8
The Commission on June 22, 1965, instituted this investigation to determine what revision of existing rules, what new rules, or
new rates would be required to stimulate, encourage, and promote
the undergrounding, for aesthetic as well as economic reasons, of
electric and communications services and facilities. However useful and often necessary had been the seemingly total preoccupation
with the engineering and commercial aspects of our utilities, the
time had long passed when we could continue to ignore the need
for more emphasis on aesthetic values in those new areas where
natural beauty has remained relatively unspoiled or in
29 established
areas which have been victimized by man's handiwork.
In that decision the commission addressed itself to two aspects
of the undergrounding of distribution facilities: (1) service connections and (2) conversion of existing overhead facilities to underground facilities. Undergrounding programs, including provisions for
25. Presumably such damages would be considered in eminent domain proceedings if P.G.& E. had to resort to condemnation to secure right-of-way for the line.
The commission did not state the manner in which it thought that damages could be
determined by the courts.
26. R.W.E. Duncan, 64 Cal. P.U.C. 788, 796 (1965).
27. The term "distribution" refers only to power lines with a voltage of 60-kv or
less. Power lines having a voltage in excess of 60-kv are referred to as "transmission
lines."
28. Investigation on the Commission's own motion into the Tariff Schedules,
Rates, Rules, Charges, Operations, Practices, Contracts, Services and Aesthetics and
Economics of Facilities of all Electric and Communication Public Utilities in the
State of California, Cal. P.U.C. Case No. 8209, Dec. No. 73078, at 1 (1967).
29. Id.
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financing, were established and ordered.3 0 Shortly after the commission rendered Decision No. 73078 it also issued a General Order3 1 which
set forth new technical rules for the construction of underground electric
distribution and communications systems.
Subsequently, in Decision No. 76394,32 the commission extended
the scope of its order to establish a program to underground such facilities in areas of new residential construction. Some confusion about
the meaning of Decision No. 76394 led to a new case and a new decision, 8s in which the commission stated:
In Decision No. 76394, dated November 4, 1969, in Case No.
8209, the Commission found, among other things, that underground
should be the standard for all extensions by electric and telephone
utilities. The subdivision extension rules prescribed by that decision were intended to implement that finding. However, there was
doubt among the parties [electric utilities, telephone utilities, California Builders Council and several developers] whether or not
underground construction became mandatory. These parties felt
that elimination of overhead construction remained voluntary with
the utilities and developers rather than becoming mandatory.
The Commission affirms its finding in Decision No. 76394
"Undergrounding should be the standard for all
extensions."
The Commission further finds and concludes that it is in the
public interest that undergrounding should be mandatory for all
new residential subdivisions.. .. 34
that:

e)

Angell v. P.G.& E.

The most recent decision of the commission involving aesthetics
and transmission line location, P.H. Angell,3 5 popularly known as the
Briones case, concerned Briones Regional Park and Briones Reservoir.
Briones Park, consisting of more than 3000 acres of land, is owned and
30. Id. at 26, 30-32, 35-41.
31. Construction of Underground Electrical Supply and Communications Systems, Cal. P.U.C. Gen. Order No. 128 (effective Dec. 12, 1967), adopted in
Cal. P.U.C. Case No. 8208, Dec. No. 73196 (1967).
32. Investigation on the Commission's own motion into the Tariff Schedules,
Rates, Rules, Charges, Operations, Practices, Contracts, Services and Aesthetics and
Economics of Facilities of all Electric and Communication Public Utilities in the
State of California, Cal. P.U.C. Case No. 8209, Dec. No. 76394 (1969).
33. Investigation on the Commission's own motion into the Rules Pertaining to
Underground Extentions to Commercial and Industrial Developments and to Individual Customers of all Electric and Communication Public Utilities in the State
of California, Cal. P.U.C. Case No. 8993, Dec. No. 77187 (1970).

34.

ld. at 3, 5.

35. Cal. P.U.C. Case No. 8929, Dec. No. 77063 (1970).
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administered by the East Bay Regional Park District. Its terrain is
characterized by "rolling hills, sun-drenched valleys, cool wooded
'
ravines and breathtaking vistas." 36
A park district employee testified
at the hearings that the district plans to keep the park largely in its natural state and not to develop it for high density recreation. Immediately to the southwest of the park is Briones Reservoir. Situated amid
hills similar to those of the park, it has a water surface of more than 700
acres. The reservoir is owned and operated by the East Bay Municipal
Utility District. Evidence also presented at the hearings indicated that
the reservoir, although presently closed to the public, would surely be
3 7
opened for public recreation within the foreseeable future.
P.G.& E. planned to construct a 230-kv transmission line, on
easements acquired before the park and the reservoir existed, atop the
principal ridge in the park, over the width of the reservoir and along
its oak-covered, hilly eastern shore. Complainants, an amalgum of
conservation and sportsmens groups, homeowners associations, conservationists and nearby residents, objected to the construction of the proposed line because of the allegedly deleterious aesthetic effects it would
have on lands permanently given over to the preservation of natural surroundings which were, or would be, available to the public at large.3"
The original decision 9 of the commission contained language
which seemed to indicate that the commission was retreating from its
previous position-that it has authority to consider aesthetics as a legitimate factor in the location of utility faclities. The commission said:
These complainants ask the Commission to arbitrate and decide
what amounts to a question of aesthetics, the visual impact of a
36. You OWN A PARADISE . . . FOR RECREATION (undated pamphlet available
from EAST BAY REGIONAL PARK DisTRicT, 11500 Skyline Boulevard, Oakland, California
94619) admitted as exhibit 31 at the Briones hearings. The pamphlet calls Briones
Park: "An unspoiled wilderness of the Old West."
37. Two East Bay Municipal Utility District reservoirs, Lafayette and Lake
Chabot, are already open for public recreation pursuant to CAL. HEALTH & SAFETY
CODE §§

4050-55.

38. The Briones case began when Philip H. Angell, Jr., a San Francisco attorney
who resides near Briones, filed a complaint with the California Public Utilities Commission on June 23, 1969. The Sierra Club filed a separate complaint on July 2, 1969.
The two complaints were heard jointly. The original complainants were joined by The
Orinda Association, Associated Sportsmen of California, Sleepy Hollow Improvement
Association, Hayward Sportsmen's Club, Mt. Diablo Audubon Society, Sea-Sky Club,
District Council No. 3 of the Associated Sportsmen of California, James E. Moriarty
(Chairman of the Board of Supervisors of Contra Costa County), and 33 private citizens, all of whom intervened pursuant to rule 53 of the Rules of Practice and Procedure.
39. P.H. Angell, Cal. P.U.C. Case No. 8929, Dec. No. 76883 (1970).
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transmission line on those who may use the areas for one form or
another of recreation, now an element of public concern and interest. Opposed is an important public interest in the adequacy,
reliability and cost of electric service. These latter elements of the
public interest are directly within the province of this Commission.
Indeed, the Commission has the statutory duty of bringing into
proper balance the many complex factors involved in determining
the public
interest, convenience and necessity in these latter re40
gards.
After stating that the "primary duty" of the commission is to en-

sure that the public receives adequate and reliable service at reasonable
rates, 4 the opinion continued with the statement that:
This Commission can and will take into consideration questions
relative to aesthetics but it should do so in association with its primary duty to assure that adequate and reliable public utility serv42
ice is provided to the public at rates which are just and reasonable.
The East Bay Municipal Utilities District and the East Bay Re-

gional Park District, the commission noted, were primarily responsible
for the recreation needs and the aesthetic aspects of the reservoir and
park, respectively. Yet neither governmental agency had acted to condemn P.G.& E.'s easements, although they could have done so; nor
had the agencies, according to the commission's decision, indicated that
the proposed project would deleteriously affect the areas in question
"from the standpoint of aesthetics, recreation, or indeed, from any other
standpoint. '43 Instead, it was the complainants who were raising the
40. Id. at 6-7 (emphasis added).
41. Id. at 11.
42. Id.
43. Id. at 12. Neither the East Bay Regional Park District nor the Easy Bay
Municipal Utility District were complainants or intervenors in the Briones case. The
utility district, when approached by complainants, indicated that, as it had granted the
original easement to P.G.& E. on the eastern shore of the reservoir at the time that
old easements in the center of the Briones Valley had to be moved out of the valley to
allow the construction of the Briones Reservoir, it felt bound not to object to the
easement on the eastern shore at a later time. When the utility district made that
grant none of its reservoirs were open to public recreation or public use of any kind.
It was only after the easement was granted that the provisions of Health and Safety
Code sections 4050-55 were enacted, causing the utility district's reservoirs to be
opened to public recreation. See note 37 supra.
It is difficult to understand how the commission concluded that the park district
remained silent as to the adverse effect of the line in the park. Mr. Hulet Hornbeck, Chief of Land Acquisition and Management of the East Bay' Regional Park
District, was called to testify at the Briones case by the Sierra Club. He testified
with the knowledge and approval of the board of directors of the district. Record,
vol. 11, at 1131-32. Mr. Hornbeck stated unequivocally the position of the park
district, as its spokesman, that the towers and cables of the proposed power line
would be a significant man-made intrusion on the open and unencumbered area of the
park, and that the proposed line would conflict with the plan of the district to preserve the semi-wilderness, open-space characteristics of the park. Record, vol. 11 at
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aesthetic objections, which prompted the commission to conclude that:
As sympathetic as we may be to the aesthetic sensibilities of those
individuals who may use the recreational areas or who own land
from which they may be able to see the transmission lines when the
same are constructed upon the existing easements, we cannot place
an unreasonable burden upon all the utility ratepayers merely to
please those few. We reiterate that this Commission does and
shall continue to evaluate and balance all public interest factors involved in matters of this kind, including both the aesthetics of the
areas in which proposed facilities are to be located as well as the
resulting impact on the adequacy, reliability and cost of electric
service.
This Commission is deeply concerned with the preservation of
green or open spaces and with the impact man-made structures and
systems, such as overhead transmission lines and their supporting
towers, have on the environment. It has opened investigations and
established rules on underground conversions and extensions and is
pursuing these matters in arriving at regulations establishing longrange standards which will preserve aesthetic amenities to the maximum extent possible.
Complainants had the burden of proof in these matters. They
failed to meet it. 44
By contrasting the question of aesthetics with the adequacy, reliability and cost of electric service, and particularly by setting the latter
elements apart by stating that they were "directly within the province of
this Commission," the commission seemed to reject aesthetics as a serious consideration. The commission seemed to be saying that if electric
service were adequate and reliable and the cost were the lowest possible for such service, the inquiry was at an end. The commission never
came to grips with the real issue of the case: given that a large segment
of the community was offended by the proposed power lines, did the
cost burden of relocation to remove such offensiveness outweigh the
benefit of preserving in its natural state an area dedicated to public
use?
Complainants petitioned for rehearing," objecting to the com1120. When asked why the park district had not intervened or complained directly
to the commission over the location of the power line, Mr. Hornbeck replied that the
district was presently involved in a very serious, time-consuming and difficult public
hearing over the Apperson Ridge, near another of its parks, that this hearing required
much of the time of the small staff of the park district, in addition to the regular
duties of the staff, so that lack of manpower was the principal reason why the park
district declined to take a greater role in the Briones case. He also indicated that the
district had little money and could not bear any substantial costs for the relocation
of the line. Record, vol. 12 at 1223-24.
44. P.H. Angell, Cal. P.U.C. Case No. 8929, Dec. No. 76883 at 12-13 (1970).
45. The petition for rehearing was prepared pursuant to sections 1731-32 of the
Public Utilities Code and rule 45 of the Rules of Practice and Procedure, supra note 8.
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mission's decision as arbitrary for much the same reasons as indicated
above. The commission denied the petition, 46 and took the unusual step
of issuing a Supplemental Opinion and Order, "[b]y way of clarification, and in order that there be no doubt as to what issues were considered material by the Commission. . .. ,,47 In its Supplemental Opinion the commission said:
To state that the Commission's primary duty is to determine
the adequacy, reliability and cost of present and future utility service is not to say in the same breath that economic or cost factors invariably outweigh intangibles. Our previous opinion herein should
leave no doubt that the Commission will, in the exercise of such primary duty, attribute reasonable weight to the ecological and aesthetic impact of expansion of utility facilities and will balance cost
factors and the impact to the ratepayers, if any, against the conbeauty,
servation of public resources and the preservation of scenic
48
public recreational facilities and private property values.
The commission then added that "such balancing must be done
carefully and a clear showing that aesthetic and conservation factors
preponderate must be made before the Commission will substitute its
judgment for that of a utility as to the location of transmission lines and
other facilities." 49 The Ligda case was cited as support for that proposition.
In its findings the commission balanced adequacy, reliability and
cost of present and future electric service in the area against the conservation of natural resources and the preservation of scenic beauty.
It concluded that the balance weighed in favor of the utility's plan for
construction of the line. While the result of the commission's decision
gave no comfort to those who opposed construction of the line through
the park, at least the formal position of the commission as to its authority
to consider aesthetic objections to transmission line location has not
been abandoned. The Supplemental Opinion and Order erased the
retrogressive aspects of the initial Briones decision.
MLE.Results of the Commission's Decisions
While problems of jurisdiction, standing and ability to state a cause
of action are easily overcome, the fact remains that the California Public Utilitites Commission has never ordered the undergrounding or re-.
location of an overhead transmission line for aesthetic reasons. In its
decisions the commission has set forth several reasons for the complainants' failure in every case.
46.
47.
48.
49.

'Angell, Cal. P.U.C. Case No. 8929, Dec. No. 77063 (1970).
Id. at 1.
Id. at 1-2.
Id. at 2.
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The Community Conscience Test

The commission in Ligda5 ° indicated that it would interpose its
jurisdiction in matters relating solely to aesthetics only where the proposed action of a utility was the type which would shock the conscience
of the community as a whole. In Ligda the complaint was brought by
30 persons who owned or resided on lands in the areas to be affected by
the proposed transmission line. The complainants' evidence consisted
of the testimony of four of their number and the testimony of another
resident of the area. "Their testimony, generally, was that they objected
to the proposed transmission line for reasons of personal taste."51 After
setting forth the community conscience test, the commission found that
the complainants failed to establish any facts which would entitle them
to relief. 52
The same deficiency as to the "community conscience test" was
evident in Malibu Vista Property Owners' Association.5" In that case
an unincorporated association of residents and property owners in the
community of Malibu Vista brought a complaint to require the overhead relocation or undergrounding of a proposed transmission line
through their community. Five of the residents testified in support of
the complaint, and, in addition, one resident testified in rebuttal to the
testimony of one of Southern California Edison's witnesses. The commission, noting that there were some 45 property owners in the area
within 500 feet of the substation in question, and approximately 200 to
300 in the Malibu Vista area, concluded that "[o]nly five of these property owners feel any damage will result to them from the installation of
the transmission lines."5 4 As there was nothing in the record to support
the conclusion that because only five people testified, the feelings of the
other 295 were opposite to those of the witnesses, the conclusion was
clearly unjustified. Nevertheless, both the Ligda and the Malibu Vista
cases point up a difficult problem of proof for complainants, i.e., the
need to satisfy the community conscience test.
In the Briones case an effort was made to meet the rigors of this
test by introducing as evidence: (1) the testimony of principal spokesmen for the major complaining organizations with sizable memberships
(e.g., a director of the Sierra Club and the President of the Orinda Association) who, because of their official position, were able to speak on
50. 61 Cal. P.U.C. 1 (1963).
51. Id. at 2.
52. See text accompanying note 12 supra.

53. 38 Cal. P.U.C. Case No. 8678, Dec. No. 73504 (1967),
54. Id.

February 1971]

LOCATING POWER LINES

behalf of their members; (2) the testimony of expert witnesses (e.g.,
a geographer from the University of California who lectures in the
use of land as a natural resource) who could, by way of expert opinion,
state what the consensus of informed thinking was as they saw it; (3)
such testimony as was permitted relating to a petition drive expressing
community opinion; and (4) the testimony of local residents and other
interested individuals such as sportsmen and conservationists. It is suggested that this approach is more effective than the method used in
Ligda or Malibu Vista because the commission's adverse decision in the
Briones case was not based on the premise that complainants had failed
to meet the community conscience test.
B. Proving an Alternate Route
One who complains of the location of a transmission line is expected not only to prove the undesirability of the proposed location,
but to prove the preferability of an alternate route which he must suggest. This burden of proof is most difficult for complaining parties to
meet; it requires the considerable expense of expert engineering witnesses whose testimony is often difficult to procure since most of them
are involved with utility companies as employees, consultants or contractors.
The complainants in the Ligda case had suggested that other
routes for the proposed transmission line were possible. The commission took the complainants to task for failing to introduce
evidence to show the technical costs, feasibility, ability to acquire
requisite easements and time factors involved in any of the suggested alternate routes. Furthermore, there was no showing that
any other route would not run afoul of the very same objections,
by other property owners or residents of the area involved, that
complainants make herein. 5
In the Duncan case56 the complainants presented a specific alternate route through the use of expert engineering testimony. The opinion of the commission was that the suggested alternate was lacking in
many respects:
As compared with defendant's proposal, complainants' suggested
routing would (1) lengthen the lines by about 41 miles; (2) reduce
the number of acres of rice land traversed by about 500 acres but
increase the total acres of farm land traversed by about 1,150 acres;
(3) place Vaca-Dixon Substation at the end of a 26-mile tap
line rather than on a looped-line; (4) require additional capital expenditures on the order of $11,450,000 if their proposed lines were
55. M. Ligda, 61 Cal. P.U.C. 1 (1963).
56. R.W.E. Duncan, 64 Cal. P.U.C. 788 (1965).
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to be electrically equivalent to those of defendant; (5) require the
crossing of 23 other high voltage tower lines in 17 separate crossings as compared to defendant's crossing of 7 other tower lines in 7
crossings; (6) place some portions of the tower lines in deeply and
lengthily flooded areas; (7) require destruction or removal of a
number of farm buildings, dwellings and highly productive orchards,
and (8)57 do no more than transfer their problems to the lands of
others.

Expert testimony was also used in the Briones case to present alternate routes, both underground and overhead. Despite the commission staff's endorsement of the overhead alternate urged by the complainants, the commission found that:
Complainants' several suggested alternatives to the placing or
routing of P.G. and E's line are either impracticable, engineeringly
unfeasible, or unreasonably costly .... 58
The complainants argued before the California Supreme Court
in their petition for writ of review of the commission's decision that
such an onerous burden of proof constituted a denial of due process. It was asserted that complainants had made out a prima facie
case by proving that a significant segment of the community found
the proposed transmission line through the park and reservoir aesthetically objectionable. With that established, complainants argued
that the burden of proof then shifted to P.G.& E. to prove, not simply
that others were undisturbed by the presence of the power lines in an
area devoted to natural beauty, but also that factors such as expense, engineering problems and urgency outweighed the factor of aesthetic objection in determining whether the transmission lines should be built (in
other words, that there were no feasible alternate routes). Complainants relied on Morris v. Williams:
Where the evidence necessary to establish a fact essential to a
claim lies peculiarly within the knowledge and competence of one of
the parties, that party has the burden of going forward with the evidence although it is not a party asserting the claim.59
Complainants' petition for writ of review was denied by the supreme court without opinion.60 The commission, therefore, will surely
57. Id. at 792-93.
58. P.H. Angell, Cal. P.U.C. Case No. 8929, Dec. No. 76883, at 13 (1970).
59. Morris v. Williams, 67 Cal. 2d 733, 760, 433 P.2d 697, 715, 63 Cal. Rptr. 689,
707 (1967). See also Garcia v. Industrial Acc. Comm'n, 41 Cal. 2d 689, 263 P.2d 8
(1953); People v. Scott, 24 Cal. 2d 774, 151 P.2d 517 (1944); People v. Agnew, 16
Cal. 2d 655, 107 P.2d 601 (1940); People v. Osaki, 209 Cal. 169, 286 P. 1025
(1930); People v. Cline, 79 Cal. App. 2d 11, 179 P.2d 89 (1947); Peters v. Bigelow,
137 Cal. App. 135, 30 P.2d 450 (1934); People v. Spagnoli, 58 Cal. App. 154, 208
P. 185 (1922).
60. Sierra Club v. Public Util. Comm'n, No. 22746 (San Francisco, June 17,
1970).
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continue to require complaining parties in transmission line cases to produce evidence as to alternate routes, even though the hardships which
befall them in attempting to do so are most difficult to overcome.
Complaining parties should not expect the commission's staff, although employing electrical engineers, to engage in independent studies
of alternate routes unless ordered to do so by the commission. The commission has never issued such an order. It was for this reason that
Commissioner Bennett dissented in the Duncan case. 61 Similarly, it was
precisely such inaction on the part of the Federal Power Commission
in failing to consider alternatives to the location of a proposed electric
power generation plant and related transmission facilities at Storm King
Mountain in New York State which prompted the Court of Appeals for
the Second Circuit to take the Federal Power Commission to task in
Scenic Hudson Preservation Conference v. Federal Power Commis6
sion. 2
"This Commission of its own motion, should always seek to insure that a full and adequate record is presented to it. A regulatory commission can insure continuing confidence in its decisions
only when it has used its staff and its own expertise in manner not
possible for the uninformed and poorly financed public. With our
intimate knowledge of other systems and to a lesser extent of their
plans, it should be possible to resolve all doubts as to alternative
sources. This may have been done but the record doesn't speak.
Let it do so."
In this case, as in many others, the Commission has claimed
to be the representative of the public interest. This role does not
permit it to act as an umpire blandly calling balls and strikes for
adversaries appearing before it; the right of the public must receive
active and affirmative protection at the hands of the Commission.
This court cannot and should not attempt to substitute its
judgment for that of the Commission. But we must decide whether
the Commission has correctly discharged its duty, including proper
fulfillment of its planning function in deciding that the "licensing
of the project would be in the overall public interest." The Commission must see to it that the record is complete. The Commission has an affirmative duty to inquire into and consider all
relevant facts.6 8
The Briones complainants, relying on the Scenic Hudson case,
pointed out in their petition for writ of review that the commission had
refused to authorize its staff to make an independent investigation of
feasible alternate routes for the disputed transmission line after the
commission's staff had independently requested such authorization.
61. See text accompanying note 26 supra.
62. 354 F.2d 608 (2d Cir. 1965).
63. Id. at 620, quoting in part Re Consolidated Edison, 33 F.P.C. 428, 463
(1965) (Commissioner Ross concurring in part and dissenting in part).
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This, it was argued, constituted an arbitrary abdication by the commission of its statutory duty to protect the public interest, and consequently
denied petitioners due process of law. P.G.& E. argued that the Scenic
Hudson case was distinguishable because the statutory duties of the
Federal Power Commission, particularly with regard to its planning
function, are very different from those of the California commission.
Such an observation was made by the commission itself in its second
Briones decision.6 4 As the petition for writ of review was denied, future complainants should be prepared to present alternate proposals for
transmission lines to which they object without assistance from those
who are technically qualified on the commission's staff.
C. Difficulties of Costs and Delay
The overhead relocation or the undergrounding of transmission
lines is expensive and takes additional time to plan and execute. In
the cases already discussed,6 5 the extra cost of complainants' proposals
for alternate routes and the delays in constructing the facilities which
they would cause were principal reasons why the commission found
such proposals unacceptable. In the Woodside case, 6 for example, the
commission found:
An overhead 220-kv transmission line to serve [the Stanford
Linear Accelerator Center (SLAC)] which will furnish 300-mw
of electric energy can be constructed for $1,012,000. If two underground lines are constructed to serve SLAC, it would be necessary
to provide two 180-mw lines for the delivery of 300-mw of energy.
An underground transmission line to serve SLAC, which will furnish 180-mw of electric energy, can be constructed for $2,450,000,
not including substation facilities. Two separate underground
180-mw transmission lines to serve SLAC could presently be built
for $4,900,000, not including substation facilities.
Any aesthetic considerations here involved do not justify this
Commission requiring the expenditure of an additional $1,438,000,
not including substation costs, to construct one 180-mw line to
serve SLAC.
It would take 15 to 18 months to construct one underground
180-mw transmission line to serve SLAC, utilizing normal construction procedures. An underground line cannot be constructed,
utilizing normal construction procedures, in time to meet the January 1966 power needs of SLAC. If extraordinary construction
64. Cal. P.U.C. Case No. 8929, Dec. No. 77063, at 2 (1970).
65. See text accompanying notes 11-49 supra.
66. Town of Woodside, 64 Cal. P.U.C. 51, 61 (1965). In R.W.E. Duncan, 64 Cal.
P.U.C. 788 (1965), as already observed in the text accompanying note 57 supra, the commission found the alternate route proposed by complainants to be undesirable partly
because it would require an additional capital expenditure of $11,450,000.
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procedures were utilized the
6 7 costs for constructing such a line
would be greatly increased.
In the Ligda case, while no specific finding was made as to increased costs of alternates, the commission's opinion took note of the
testimony of a P.G.& E. witness who said that additional costs of between $8,000,000 to $10,000,000 per year would result if the proposed lines were delayed. 68 The commission did make a specific finding that the "only practical way" 69 for P.G.& E. to furnish the power
required at the Stanford Linear Accelerator by January 1, 1965, and to
render satisfactory service for the power requirements of the Peninsula,
Skyline and Coastal areas was to permit construction of the line which
7
P.G.& E. had planned. 1
In the Briones case the commission made specific findings with
regard to the overhead alternate urged by complainants and endorsed
by the commission staff:
To require relocation and therefore the acquisition of a new
right-of-way would place upon PG&E ratepayers additional costs
of at least $400,000, plus costs of acquisition of the right-of-way,
plus at least one year's delay, or, in the alternative of such delay,
an additional expense of $128,000 for a temporary line ...
The evidence preponderates that the aforementioned delay of
at least one year may cause an interruption or temporary breakdown in electric service in the area concerned....'11
Alternate routes inevitably involve additional costs. Overhead
relocation routes are normally longer and more circuitous, requiring
more steel for towers and cables; in every case they require new rightof-way acquisition. The undergrounding of transmission lines, given
present technology, is very expensive. While estimates of increased cost
vary widely depending on the capacity of the line, the condition of the
terrain, the type of undergrounding method employed 72 and who it is
that is making the calculation, even those who most strongly advocate
67. Town of Woodside, 64 Cal. P.U.C. 51, 61 (1965).
68. M. Ligda, 61 Cal. P.U.C. 1, 3 (1963).
69. Id. at 6.
70. Id. at 5-6.
71. P.H. Angell, Cal. P.U.C. Case No. 8929, Dec. No. 77063, at 5 (1970).
72. Methods in current use include pipe type cable, by which the conductors are
threaded through buried pipes, afterwards sealed, into which an insulator such as
oil is pumped under pressure; and self-contained cable, by which the conductor and its
paper-oil cable insulation are factory assembled in aluminum or lead sheaths with a
protective polyethylene covering, and transferred to the field for direct burying or
threading. Other factors which affect cost include the method of installation (ploughing
in is less expensive than trenching), the type of insulator used (oil or gas), the use
of cooling techniques and the factoring-in of long term maintenance costs along with
initial capital expenditures. See, e.g., ADVISORY COMM'N ON UNDERGROUND TRANS-
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undergrounding concede that there is a manifold cost difference between
overhead and underground construction.7 3 Both overhead relocation
and undergrounding, should either be required of a utility in the future,
will obviously delay the completion of any transmission line for which
the utility has already planned and for which it has acquired a right-ofway, prepared designs and in some cases even ordered material.
A combination of the rigors of the community conscience test, the
burden of presenting a preferable alternate route and the difficulties of
costs and delay has led the commission in every case to reject the complaints of those concerned with the aesthetic effects of certain proposed
transmission lines, and to endorse the routes which the utilities have
planned. Barring a major-and presently unforeseeable-shift in commission policy, such combination gives little hope of change in the future.
IV.

Changes the Commission Should Make

The bleak outlook for complaining parties will continue until the
commission eliminates the "stacked deck" that presently frustrates complainants. The commission's taking positive steps in this direction of its
own initiative would be compatible not only with its own progressive
policy regarding the undergrounding of electrical and communications
distribution lines, 74 but with a national trend. 7 5 The several suggestions for positive commission action discussed below are not intended to
be exhaustive but are considered only because they appear to have
promise.
THE INTERIOR, PROTRANSMISSION TECHNOLOGY

MISSION, FEDERAL POWER TRANSMISSION (1966); U.S. DEP'T OF
GRAM FOR ADVANCING

UNDERGROUND

ELECTRIC POWER

(1966), and technical journals such as ELECTRIC LIGHT AND POWER and ELECTRICAL
WORLD.
73. In the Briones case (230-kv line) Mr. Paul F. Pugh, an electrical engineer
called as a witness by the complainants, testified that the national average cost ratio
differential between underground and overhead construction is between five and ten
to one. Record, vol. 5, at 451, P.H. Angell, Cal. P.U.C. Case No. 8929 (1969). He
also testified that a realistic cost ratio for underground work at Briones would be between
six and eight to one. Id. Mr. Frank Burton Schullerts, an electrical engineer employed by P.G.& E. who supervises the engineering of high voltage underground electric
transmission cables, testified at the Briones hearings that the cost ratio for undergrounding that specific job was between 25.6 to 27 to 1. Id. Record, vol. 14, at 1334.
The equivalent of the Public Utilities Commission in Maryland has found that the cost
ratio for underground as opposed to overhead construction of a 115-kv line is 13 to
one. G. TURNER, TRENDS AND ToPIcs IN UTILITY REGULATION 67 (1969).
74. See text accompanying notes 28-34 supra.
75. See A. Seder, Regulatory Activism-The Aftermath of Scenic Hudson, in
1969 ANNUAL REPORT ABA 3 (1969).
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General Order No. 131

General Order No. 131,70 effective July 1, 1970, marks the first
time that the California commission has required public utilities to seek
prior commission authorization for the construction of any transmission
facilities. It prohibits the construction
of overhead line facilities which are designed for immediate or
eventual operation at any voltage in excess of 200 kv. . . without
this Commission's having first found, after consideration of the impact of such facilities upon the air, water, land, and other aesthetic,
environmental and ecological requirements of the public and of its
energy needs, that said facilities are necessary to promote the safety,
health, comfort and convenience of the public, 77and that they are required by the public convenience and necessity.
Electric utilities desiring to build transmission facilities with a capability in excess of 200-kv are required to file for a certificate of public
convenience and necessity at least 12 months prior to the date a decision is required of the commission "unless the Commission authorizes
a shorter period because of exceptional circumstances." 78 1 Notice of the
filing of each application must be mailed to the local planning commissions and to the legislative bodies of each county or city for which the
proposed facility is planned, the state highway engineer and "other interested parties having requested such notification." 79 Notice must also
be given to the general public by advertisement in a newspaper of general circulation in the affected area within 10 days after the filing of
the application.
Section 7 of the general order provides that:
Those to whom notice has been sent under Section 6 hereof
and any other party entitled under the Commission's Rules to participate in a proceeding for a certificate of public convenience and
necessity may, within thirty days after the notice was mailed and
published, request that the Commission hold hearings on the application. Any such request should include the reasons therefor. If
the Commission, as the result of its preliminary investigation after
such requests, determines that public hearings should be held,
notice shall be sent80to each party who is entitled to notice or has
requested a hearing
76. Rules Relating to the Planning and Construction of Facilities for the Generation of Electricity and Certain Electrical Transmission Facilities, Cal. P.U.C. Gen.
Order No. 131 (effective July 1, 1970), adopted in Cal. P.U.C. Caso No. 9015, Dec.
No. 77301 (1970).
77. Id.
78. Id. at 9. General Order No. 131 gives no guidelines to the meaning of "exceptional circumstances."
79. Id. at 10.
80. Id. at 10-11.
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Section 8 of the same order furnishes specific criteria for the issuance of certificates:
If the Commission issued the certificate it shall, in determining
the present or future public convenience and necessity, find that
the construction of the proposed facility:
A. Is reasonably required to meet area demands for present
and/or future reliable and economic electric service; and
B. Will not produce an unreasonable burden on natural resources, aesthetics of the area in which the proposed facilities are to be located, public health and safety, air and
water quality in the vicinity, or parks, recreational and
or historic sites and buildings or archeologiscenic areas,
cal sites. 8'
In addition, the general order requires every electrical public utility
to furnish an annual report to the commission, to be made publicly
available, containing a 10-year forecast of loads and resources, including
a description of transmission facilities in excess of 200-kv which, in the
utility's judgment, will be required to supply system demands during
the forecast period. The report must specifically include a
list of planned transmission lines on which proposed route reviews
or for which
are being undertaken with governmental agencies
82
certificate applications have already been filed.
General Order No. 131 is notable, not only because it is the first
order of the commission to require prior authorization of transmission
lines, but also because it clearly recognizes the aesthetic impact of transmission facilities and makes an effort to provide a regulatory solution."3
By requiring the 10-year forecast of loads and resources and the filing
for a certificate of public convenience and necessity 12 months prior to
the planned construction, the order ensures that those seeking to oppose
the location of a proposed line will have enough warning of its impending construction to do so without being confronted with the delay argu84
ment and the formidable obstacles it poses.
While the order has not been in existence long enough to afford
meaningful evaluation of its effectiveness, some weaknesses and omissions are apparent which the commission should correct. The scope of
the general order should not have been limited to transmission facilities
in excess of 200-kv. Many of the public utility electrical transmission
81. Id. at 11.
82. Id. at 8.
83. Id. at 8. The commission based its authority to issue General Order No.
131, at least in part, upon the statutes of the Public Utilities Code discussed in text accompanying notes 9-10 supra.
84. See text accompanying notes 65-73 supra.
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lines in California are designed for lesser voltages.85

The towers and

cables which transmit such lesser voltages, although somewhat smaller
in size, cause the same aesthetic problems as do their counterparts having greater voltage capability. The commission should amend General

Order No. 131 to include all lines of transmission voltage.

Such an

amendment would not be unreasonable; it is already the rule elsewhere."8
Another serious defect of General Order No. 131 is its failure to
require that future easements and rights-of-way be acquired, whether
by purchase or condemnation, only with prior permission from the commission, based upon proof that the acquisition is necesary and is con-

sistent with all ecological and environmental as well as economic considerations. Notice of the proposed acquisition of such rights-of-way
should be required in the same manner as notice is required for the

application to construct transmission facilities.

In Angell8 7 the de-

fendant argued that the commission could not exercise its jurisdiction to
prevent construction of a transmission line on an easement already
acquired without some provision for compensation for the utility. Complainants, on the other hand, argued that the utility could not circum-

vent the jurisdiction of the commission by quietly acquiring a right-ofway and then attempting to present the commission with a fait accompli.
This problem can be averted by adding a section to General
Order No. 131 requiring certification for right-of-way acquisition, as
85. See map of electric generating stations, transmission lines, and interconnecting systems, compiled by the California Public Utilities Commission, December 31,
1967. For example, most P.G.& E. transmission lines converging at Orinda are
115-kv, as are its lines running in tandem near the Bayshore Freeway on the San
Francisco Peninsula. Southern California Edison Company's principal line from Bishop
to Victor, and on to Riverside, is also 115 kv. Most of the transmission facilities
of San Diego Gas & Electric, Sierra Pacific Power and Pacific Power and Light are
under 200-kv., with the exception of Pacific Power and Light's portion of the Pacific Inter-tie, which is 500-kv. It should not be thought that lines of voltages less
than 200-kv will not be built in the future. At present, there are approximately 235,000
miles of transmission lines in the 69-kv to 200-kv range throughout the nation. In
1990, there will be about 335,000 miles of transmission lines with voltages below 200 kv.
Statement of Carl E. Bagge, Vice Chairman of the Federal Power Commission, Hearings Before the Joint Committee on Atomic Energy, 91st Cong. ist Sess. 495 (1969)
[hereinafter cited as Bagge].
86. "In Maryland the Public Service Commission law was amended, effective
July 1, 1968, so as to require certificates of public convenience and necessity prior to the
commencement of construction of any generating station or any transmission line with
a voltage in excess of 69,000. Standing Committee to Survey and Report as to Developments During the Year in the Field of Public Utility Law, Annual Report, in 1970
ANNUAL REPORT OF THE ABA PUBLIC UTILITY LAW SECTION 158 (1970).
87. Cal. P.U.C. Case No. 8929, Dec. No. 76883 (1970).
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well as for activation of existing rights-of-way. Those who have an interest in transmission line location should be able to participate in planning the sites before right-of-way acquisition takes place. 8 Judging
from its past decisions, it seems unlikely that the commission will
disallow the use of a right-of-way to the utility in a certification proceeding after the utility has already expended considerable effort and
money to acquire the easement. General Order No. 131 could well
become a paper tiger unless it is changed to require certification for
right-of-way acquisition.
B. Reducing Costs-the Need for More Research
As previously noted, the cost of undergrounding transmission lines
is many times greater than the cost of overhead construction.A9 Opponents of overhead transmission lines seeking an order by the commission that the lines be placed underground are invariably met with
the almost insurmountable task of justifying much greater expenditures
by the utilities than are necessary for overhead lines. The problem of
cost surrounding underground lines can only be solved through research
to improve existing technology. Dramatic results have already been
achieved for the undergrounding of electrical and communications distribution lines. As one authority has noted:
In response to constant pressures from local government, the privately owned electric and telephone utilities have been active in an
attempt to reduce the cost of undergrounding. As a consequence,
within the last few years the electric utilities have reduced the ratio

of the cost of undergrounding distribution lines to the cost of overhead distribution lines from approximately ten to one to somewhere
in the neighborhood of three to one. At the same time, the telephone utilities have been able to reduce their undergrounding costs
to nearly one to one. 90

88. "[T]ransmission lines which traverse village and countryside can no longer
be planned in secret nor justified solely on the basis of economic and engineering
considerations. In effect, a number of additional chairs have been added to the planning conference table for the persons of the ecologist, the environmentalist, the conservationist, and the landscapist.
"From here on in, the electric utility planning process can be expected to be transformed into a more public process-one in which purely engineering considerations
must be augmented by ecological and aesthetic considerations of electric power generation and transmission." Address by Lawrence J. O'Connor, Jr., Commissioner, Federal Power Commission, Meeting of the Pittsburgh Section of the American Nuclear
Society, American Society of Mechanical Engineers, and the Power Group of the Institute of Electrical and Electronic Engineers (Mar. 24, 1970) The Environment and
National Power Planning, 1-2. The text of the speech is distributed by the Federal
Power Commission.
89. See text accompanying notes 72-73 supra.
90. Miller, Public Utilities Underground, 1 CALIF. W.L. REV. 97-109 (1965).
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Regrettably, there is no corresponding effort at present to reduce
the costs of undergrounding transmission lines. In 1967, for example,
P.G.& E. spent only $43,719 on underground transmission research
by making a contribution in that amount to the Edison Electric Institute's underground transmission project;9 in 1968 it contributed
$50,000 to the same project.9 2 In 1969 P.G.& E. spent no money at
all on underground research, and actually received back $7,142 of its
previous contribution to the Edison Electric Institute9 3
The record of P.G.& E. in this regard is not singled out for special
criticism; unfortunately, it illustrates a national pattern. In a recent Notice of Proposed Rulemaking94 the Federal Power Commission lamented
the lack of funds allocated not merely for underground research, but
for all research and development in the industry:
The Commission noted with regret the apparently low level of such
expenditures in the years 1966-1968, when for the electric power
industry as a whole they approximated something less than one
quarter of one percent of total operating revenues. .... 95
Research and development of underground transmission lines will
be costly and it is unrealistic to expect utility companies to undertake
such projects unless stimulated by regulatory agencies to do so. The
California commission should require electric public utilities which operate in the state to set aside sufficient sums to finance research programs that will reduce the cost of underground transmission in the immediate future.
C. Guidelines for Overhead Transmission Line Construction
Present technology does not permit a realistic expectation of immediate large scale use of underground transmission lines. Recognizing this
fact, it is important to determine whether steps can be taken to lessen
the aesthetic impact of overhead transmission lines without interfering
91. PAcI c GAS AND ELECTRIC Co., ANNUAL REPORT, (Elec. Operations) 448-A
(Dec. 31, 1967).
92. PACIFIC GAs AND ELECTuC Co., ANNUAL REPORT, (Elec. Operations) 448-A
(Dec. 31, 1968).
The significance of the $50,000 figure is best understood when contrasted with the
$95,618,051 expended for overhead transmission facilities in the same year, id. at
402 (item on line 53 less items on lines 50 and 51); and the net income of the
company, $167,823,696. Id. at 114, line 43.
93. PAcinC GAs Am ELECTRIC Co., ANNUAL REPORT, 448-A (Dec. 31, 1969).
94. 35 Fed. Reg. 2413 (1970).
95. Standing Committee to Survey and Report as to Developments During the Year
in the Field of Public Utility Law, Annual Report, in 1970 ANNUAL REPORT OF TiE
ABA PuBLIC UTumiY LAw SECTION 148 (1970).
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with the reliable and safe supply of energy. 6 One major result of efforts to answer this question is the Report of the Working Committee on
Utilities. 7 Established in June 1968 under the chairmanship of Carl E.
Bagge, Federal Power Commissioner, the committee was composed of
representatives of a wide sampling of federal departments and agencies98 and was organized to ascertain what actions were "required to
assure that utility transmission and distribution lines . . . are compatible with environmental values."99
In its report the committee called for the recognition and observance of
two correlative duties: one is the industry's; the other, the public's.
The industry must acknowledge by policy and deed the public right
to preserve the qualitative virtues of its natural environment. This
right is, indeed, the antecedent of what the Citizens Advisory Committee has called "a new ethic." It is expressed sometimes by petition, other times not. It is vocal. It is persuasive.
No less important is the public's duty to acknowledge that the
principal function of the industry is to supply energy at reasonable
costs, where and when it is required. This the vitality of the Nation cannot be without. The call is thus for balance between two
significant concerns: energy must be supplied and the environment
must be protected. ....
100
Thereafter the committee set forth 71 "Guidelines for the Protection of Natural, Historic, Scenic, and Recreational Values in the Design and Location of Rights-of-Way and Transmission Facilities" ''
which are intended to achieve a balance between energy and ecology.
The guidelines were not based simply on the subjective aesthetic standards of the committee members, but represent a compilation of appropriate professional thinking and established practice.
The proposal that we have pending is one based on objectively employing the theory of concealment, and employing other techniques
which have been employed by landscape architects and, indeed,
have in fact been used by other Forect Service, the Department
of the Interior, and other operating agencies of the Government in
their proprietary roles in the past.
So this is merely an effort to attempt to articulate, to bring
these techniques together. As a matter of fact, the Working Com96. EHV TRANSMISSION LINE REFERENCE BOOK (Edison Electric Institute ed.
1968), reviewed in 82 PUB. UTIL. FORTNIGHTLY (Aug. 29, 1968), at 53.
97. WORKING COMM. ON UTILITIES OF THE FED. POWER COMM'N, REPORT TO
THE VICE PRESIDENT AND TO THE PRESIDENT'S COUNCIL ON RECREATION AND NATURAL
BEAUTY (1968) [hereinafter cited as WORKING COMMITTEE].

98. Committee members came from the FPC, TVA, Dep't of Defense, HUD,
Dep't of Interior, AEC, Dep't of Agriculture, FCC, Dep't of Commerce, Post Office
Dep't, and General Services Administraton. Bagge supra note 85, 452.
99.
100.

Id. at iii, quoting Vice-President Agnew.
WORKING COMMITrEE 1-2.

101. Id. at 5.

February 1971]

LOCATING POWER LINES

mittee did, in chapter I, [containing the Guidelines] do precisely
that. 0 2
The findings of the committee were generally that the unsightliness
of transmission facilities could be minimized if efforts were made to
conceal them by using natural features of the landscape and by improving their appearance through creative design and imaginative use of
materials and colors. Of the 71 guidelines which set forth the effect of
the committee's findings, some are noteworthy here when viewed against
the factual situations of the Ligda, Woodside, Malibu Vista and Briones
cases discussed above.
Rights-of-way should be selected with the purpose of rinimizing
conflict between the rights-of-way and present and foreseeable uses
of the land on which they are to be located. To this end, existing
rights-of-way should be given priority as the locations for additions
to existing transmission facilities, and the joint use of existing rightsof-way by different kinds of transmission facilities should be considered.
Rights-of-way should avoid scenic, recreational and historic
areas where possible. If rights-of-way must be routed through
scenic, recreational or historic areas, they should be located in corridors least visible from areas of public view.
. . .Rights-of-way should cross streams or other bodies of water at
low lands rather than at high banks or wild areas where possible.
• . . Rights-of-way strips through forest and timber areas should
be deflected and should follow irregular patterns. This will prevent the ights-of-way from appearing as tunnels cut through the
timber.

If an overhead line must be routed across uniquely scenic, recreational or historic areas or rivers, the feasibility of placing the line
underground should be considered. If the line must be placed overhead, it should be located on a right-of-way least visible from areas
of public view.
. . . Transmission facilities should not cross the crests of hills and

other high points. To avoid placing a transmission tower at the
crest of a ridge or hill, towers should be spaced below the crest to
profile of the facilities
carry the line over the ridge or hill, and the
08
should not be silhouetted against the sky.'
The guidelines of the committee should not be viewed as academic
exercises, but are intended to be the basis for future regulatory action
concerning the location of overhead transmission lines. The Federal
Power Commission has already issued a Notice of Proposed Rule Making10 4 to implement the guidelines as to transmission lines licensed un102. Bagge supra note 85, 456.
103. WoRiNG CoMMr TE 5, 8, 11-12.
104. 35 Fed. Reg. 2413 (1970).
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der the Federal Power Act. The committee's report strongly recommends that state regulatory agencies implement the guidelines'1 5 as to
the transmission lines over which they have authority. The California
Public Utilities Commission should act accordingly.

V.

Conclusion

California law presently permits those concerned with the undesirable aesthetic impact of transmission lines to take their complaints to
the Public Utilities Commission, but the likelihood that complaining
parties will prevail at proceedings before the commission is slight. The
rigorous burden of proof that the commission imposes is a formidable
obstacle which most complainants will find impossible to overcome.
Faced with the task of proving the state of the community conscience,
the undesirability of the utility's proposed route, the preferablity of an
alternate route which they themselves must design, and the justification
for the inevitably greater costs and delays attendant with alternate
routes, it is unlikely that any complainants will realize their aesthetic
objectives.
No appreciable change in this state of affairs is foreseeable until
the commission itself corrects the imbalance by new regulations which
will give real consideration to the aesthetic aspects of transmission
line location. The commission, at the very least, should extend the provisions of General Order No. 131 to include right-of-way acquisition for
transmission lines, and the order should be extended to all power lines
in excess of 60-kv. Additionally, the commission should require utilities
to devote a certain percentage of their revenues to underground transmission research projects--an effort that will eventually break the log
jam of the cost argument. To minimize the aesthetic impact of overhead transmission lines, the commission should also adopt guidelines
for their construction similar to those set forth by the Working Committee on Utilities.
Recent cases demonstrate that each time a transmission line intrudes upon an area which is considered to have special aesthetic qualities, significant opposition will develop to the location of the line. This
pattern will surely repeat itself more often in the future. As a result,
utility projects will suffer more frequent delays, possibly endangering
the reliability of the supply of energy. The Public Utilities Commission
has the power and responsibility in California to remedy this situation.
To do so, however, it must demonstrate more initiative and innovation
than it has in the past.
105.
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